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HOUSE BILL NO. 1091

AN ACT TO AMEND SECTION 27-104-7, MISSISSIPPI CODE OF 1972,
TO EXEMPT THE MISSISSIPPI STATE PORT AUTHORITY FROM CERTAIN
REGULATIONS GOVERNING CONSTRUCTION BY THE PUBLIC PROCUREMENT
REVIEW BOARD; TO AMEND SECTION 31-7-1, MISSISSIPPI CODE OF 1972,
TO EXEMPT THE MISSISSIPPI STATE PORT AUTHORITY FROM CERTAIN PUBLIC
PURCHASING REQUIREMENTS; TO AMEND SECTION 31-11-3, MISSISSIPPI
CODE OF 1972, TO EXEMPT THE MISSISSIPPI STATE PORT AUTHORITY FROM
CERTAIN REQUIREMENTS OF THE DEPARTMENT OF FINANCE AND
ADMINISTRATION; TO AMEND SECTION 59-5-1, MISSISSIPPI CODE OF 1972,
TO CONFORM TO REORGANIZATION NOMENCLATURE; TO AMEND SECTION
59-5-37, MISSISSIPPI CODE OF 1972, TO CONFORM; AND FOR RELATED
PURPOSES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:

SECTION 1. Section 27-104-7, Mississippi Code of 1972, 1is
amended as follows:

27-104-7. (1) There is hereby created within the Department
of Finance and Administration the Public Procurement Review Board,
which shall be composed of the Executive Director of the
Department of Finance and Administration, the head of the Office
of Budget and Policy Development and an employee of the Office of
General Services who is familiar with the purchasing laws of this
state. The Executive Director of the Department of Finance and
Administration shall be chairman and shall preside over the
meetings of the board. The board shall annually elect a vice
chairman, who shall serve in the absence of the chairman. No
business shall be transacted, including adoption of rules of
procedure, without the presence of a quorum of the board. Two (2)
members shall be a gquorum. NO action shall be valid unless
approved by the chairman and one (1) other of those members
present and voting, entered upon the minutes of the board and
signed by the chairman. The board shall meet on a monthly basis
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and at any other time when notified by the chairman. Necessary
clerical and administrative support for the board shall be
provided by the Department of Finance and Administration. Minutes
shall be kept of the proceedings of each meeting, copies of which
shall be filed on a monthly basis with the Legislative Budget
Office.

(2) The Public Procurement Review Board shall have the
following powers and responsibilities:

(a) Approve all purchasing regulations governing the
purchase or lease by any agency, as defined in Section 31-7-1, of
commodities and equipment, except computer equipment acquired
pursuant to Sections 25-53—-1 through 25-53-29;

(b) Adopt regulations governing the approval of
contracts let for the construction and maintenance of state
buildings and other state facilities;

(c) Adopt regulations governing any lease oOr rental
agreement by any state agency or department, including any state
agency financed entirely by federal funds, for space outside the
buildings under the jurisdiction of the Department of Finance and
Administration;

(d) Adopt, in its discretion, regulations to set aside
at least five percent (5%) of anticipated annual expenditures for
the purchase of commodities from minority businesses; however, all
such set-aside purchases shall comply with all purchasing
regulations promulgated by the department and shall be subject to
all bid requirements. Set-aside purchases for which competitive
bids are required shall be made from the lowest and best minority
business bidder; however, if no minority bid is available or if
the minority bid is more than two percent (2%) higher than the
lowest bid, then bids shall be accepted and awarded to the lowest
and best bidder. Provided, however, that the provisions herein
shall not be construed to prohibit the rejection of a bid when

only one (1) bid is received. Such rejection shall be placed in
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the minutes. For the purposes of this paragraph, the term
"minority business" means a business which is owned by a person
who is a citizen or lawful permanent resident of the United States
and who is:

(i) Black: having origins in any of the black
racial groups of Africa.

(ii) Hispanic: of Mexican, Puerto Rican, Cuban,
Central or South American, Or other Spanish or Portuguese culture
or origin regardless of race.

(iii) Asian American: having origins in any of
the original peoples of the Far East, Southeast Asia, the Indian
subcontinent, or the Pacific Islands.

(iv) American Indian or Alaskan Native: having
origins in any of the original peoples of North America.

(v) Female;

(e) In consultation with and approval by the Chairmen
of the Senate and House public Property Committees, approve
leases, for a term not to exceed eighteen (18) months, entered
into by state agencies for the purpose of providing parking
arrangements for state employees who work in the Woolfolk
Building, the Carroll Gartin Justice Building or the Walter
gillers Office Building. The provisions of this paragraph (e)
shall stand repealed on July 1, 2014.

(3) No member of the public Procurement Review Board shall
use his official authority or influence to coerce, by threat of
discharge from employment, oOr otherwise, the purchase of
commodities or the contracting for public construction under this
chapter.

(4) This section shall not apply to the Mississippi State

Port Authority.

SECTION 2. Section 31-7-1, Mississippi Code of 1972, is

amended as follows:
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31-7-1. The following terms are defined for the purposes of
this chapter to have the following meanings:

(a) "Agency" * * * means any state board, commission,
committee, council, university, department or unit thereof created
by the Constitution or statutes if such board, commission,
committee, council, university, department, unit or the head
thereof is authorized to appoint subordinate staff by the
Constitution or statute, except a legislative or judicial board,
commission, committee, council, department or unit thereof; and

except the Mississippi State Port Authority.

(b) "Governing authority"™ * * * means boards of
supervisors, governing boards of all school districts, all boards
of directors of public water supply districts, boards of directors
of master public water supply districts, municipal public utility
commissions, governing authorities of all municipalities, port

authorities, Mississippi State Port Authority, commissioners and

boards of trustees of any public hospitals, boards of trustees of
public library systems, district attorneys, school attendance
officers and any political subdivision of the state supported
wholly or in part by public funds of the state or political
subdivisions thereof, including commissions, boards and agencies
created or operated under the authority of any county or
municipality of this state. The term "governing authority" shall
not include economic development authorities supported in part by
private funds, or commissions appointed to hold title to and
oversee the development and management of lands and buildings
which are donated by private individuals to the public for the use
and benefit of the community and which are supported in part by
private funds.

(c) "Purchasing agent" * * * means any administrator,
superintendent, purchase clerk or other chief officer so

designated having general or special authority to negotiate for
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and make private contract for or purchase for any governing
authority or agency.

(d) "Public funds" * * * means and includes any
appropriated funds, special funds, fees or any other emoluments
received by an agency OoOr governing authority.

(e) "commodities" * * * means and includes the various
commodities, goods, merchandise, furniture, equipment, automotive
equipment of every kind, and other personal property purchased by
the agencies of the state and governing authorities, but not
commodities purchased for resale or raw materials converted into
pEoducts for resale.

(i) T"Equipment" shall be construed to include:
automobiles, trucks, tractors, office appliances and all other
equipment of every kind and description.

(1i) "Furniture” shall be construed to include:
desks, chairs, tables, seats, filing cabinets, bookcases and all
other items of a similar nature as well as dormitory furniture,
appliances, carpets and all other items of personal property
generally referred to as home, office or school furniture.

(f) "Emergency" * * * means any circumstances caused by
fire, flood, explosion, storm, earthquake, epidemic, riot,
insurrection or caused by any inherent defect due to defective
construction, or when the immediate preservation of order or of
public health is necessary by reason of unforeseen emergency, OIr
when the immediate restoration of a condition of usefulness of any
public building, equipment, road or bridge appears advisable, or
in the case of a public utility when there is a failure of any
machine or other thing used and useful in the generation,
production or distribution of electricity, water or natural gas,
or in the transportation or treatment of sewage; or when the delay
incident to obtaining competitive bids could cause adverse impact
upon the governing authorities or agency, 1its employees or its

citizens; or in the case of a public airport, when the delay
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incident to publishing an advertisement for competitive bids would
endanger public safety in a specific (not general) manner, result
in or perpetuate a specific breach of airport security, or prevent
the airport from providing specific air transportation services.

(g) "Construction" * * * means the process of building,
altering, improving, renovating or demolishing a public structure,
public building, or other public real property. It does not
include routine operation, routine repair or regularly scheduled
maintenance of existing public structures, public buildings or
other public real property.

(h) "Purchase" * * * means buying, renting, leasing or
otherwise acquiring.

(i) "Certified purchasing office™ * * * means any
purchasing office wherein fifty percent (50%) or more of the
purchasing agents hold a certification from the Universal Public
Purchasing Certification Council or other nationally recognized
purchasing certification.

SECTION 3. Section 31-11-3, Mississippi Code of 1972, is
amended as follows:

31-11-3. (1) The Department of Finance and Administration,
for the purposes of carrying out the provisions of this chapter,
in addition to all other rights and powers granted by law, shall
have full power and authority to employ and compensate architects
or other employees necessary for the purpose of making
inspections, preparing plans and specifications, supervising the
erection of any buildings, and making any repairs oOr additions as
may be determined by the Department of Finance and Administration
to be necessary, pursuant to the rules and regulations of the
State Personnel Board. The department shall have entire control
and supervision of, and determine what, if any, buildings,
additions, repailrs, demolitions or improvements are to be made
under the provisions of this chapter, subject to the regulations

adopted by the public Procurement Review Board.
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(2) The department shall have full power to erect buildings,
make repairs, additions or improvements, demolitions, to grant or
acquire easements oOr rights-of-way, and to buy materials, supplies
and equipment for any of the institutions or departments of the
state subject to the regulations adopted by the Public Procurement
Review Board. In addition to other powers conferred, the
department shall have full power and authority as directed by the
Legislature, or when funds have been appropriated for its use for
these purposes, to:

(a) Build a state office building;

(b) Build suitable plants or buildings for the use and
housing of any state schools or institutions, including the
building of plants or buildings for new state schools or
institutions, as provided for by the Legislature;

(c) Provide state aid for the construction of school
buildings;

(d) Promote and develop the training of returned
veterans of the United States in all sorts of educational and
vocational learning to be supplied by the proper educational
institution of the State of Mississippi, and in so doing allocate
monies appropriated to it for these purposes to the Governor for
use by him in setting up, maintaining and operating an office and
employing a state director of on-the-job training for veterans and
the personnel necessary in carrying out Public Law No. 346 of the
United States;

(e) Build and equip a hospital and administration
building at the Mississippi State Penitentiary;

(f£) Build and equip additional buildings and wards at
the Boswell Retardation Center;

(g) Construct a sewage disposal and treatment plant at

the Mississippi State * * * Hospital, and in so doing acquire

additional land as may be necessaryy, and to exercise the right of

eminent domain in the acquisition of this land;
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(h) Build and equip the Mississippi central market and
purchase or acquire by eminent domain, 1if necessary, any lands
needed for this purpose;

(1) Build and equip suitable facilities for a training
and employing center for the blind;

(j) Build and equip a gymnasium at Columbia Training
School;

(k) Approve or disapprove the expenditure of any money
appropriated by the Legislature when authorized by the bill making
the appropriation;

(1) Expend monies appropriated to it in paying the
state's part of the cost of any street paving;

(m) Sell and convey state lands when authorized by the
Legislature, cause said lands to be properly surveyed and platted,
execute all deeds or other legal instruments, and do any and all
other things required to effectively carry out the purpose and
intent of the Legislature. Any transaction which involves state
lands under the provisions of this paragraph shall be done in a
manner consistent with the provisions of Section 29-1-1;

(n) Collect and receive from educational institutions
of the State of Mississippi monies required to be paid by these
institutions to the state in carrying out any veterans'
educational programs;

(o) Purchase lands for building sites, or as additions
to building sites, for the erection of buildings and other
facilities which the department is authorized to erect, and
demolish and dispose of old buildings, when necessary for the
proper construction of new buildings. Any transaction which
involves state lands under the provisions of this paragraph shall
be done in a manner consistent with the provisions of Section
29-1-1;

(p) Obtain business property insurance with a

deductible of not less than One Hundred Thousand Dollars
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($100,000.00) on state-owned buildings under the management and
control of the department; and

(g) In consultation with and approval by the Chairmen
of the Public Property Committees of the Senate and the House of
Representatives, enter into contracts for the purpose of providing
parking spaces for state employees who work in the Woolfolk
Building, the Carroll Cartin Justice Building or the Walter
Sillers Office Building. The provisions of this paragraph (q)
shall stand repealed on July 1, 2014.

(3) The department shall survey state-owned and
state-utilized buildings to establish an estimate of the costs of
architectural alterations, pursuant to the Americans With
Disabilities Act of 1990, 42 USCS, Section 12111 et seg. The
department shall establish priorities for making the identified
architectural alterations and shall make known to the Legislative
Budget Office and to the Legislature the required cost to
effectuate such alterations. To meet the requirements of this
section, the department shall use standards of accessibility that
are at least as stringent as any applicable federal requirements
and may consider:

(a) Federal minimum guidelines and requirements issued
by the United States Architectural and Transportation Barriers
Compliance Board and standards issued by other federal agencies;

(b) The criteria contained in the American Standard
Specifications for Making Buildings Accessible and Usable by the
Physically Handicapped and any amendments thereto as approved by
the American Standards Association, Incorporated (ANSI Standards) ;

(c) Design manuals;

(d) Applicable federal guidelines;

(e) Current literature in the field;

(f) Applicable safety standards; and

(g) Any applicable environmental impact statements.
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(4) The department shall observe the provisions of Section
31-5-23, in letting contracts and shall use Mississippi products,
including paint, varnish and lacquer which contain as vehicles
tung oil and either ester gum or modified resin (with rosin as the
principal base of constituents), and turpentine shall be used as a
solvent or thinner, where these products are available at a cost
not to exceed the cost of products grown, produced, prepared, made
or manufactured outside of the State of Mississippi.

(5) The department shall have authority to accept grants,
loans or donations from the United States government or from any
other sources for the purpose of matching funds in carrying out
the provisions of this chapter.

(6) The department shall build a wheelchair ramp at the War
Memorial Building which complies with all applicable federal laws,
regulations and specifications regarding wheelchair ramps.

(7) The department shall review and preapprove all
architectural or engineering service contracts entered into by any
state agency, institution, commission, board or authority
regardless of the source of funding used to defray the costs of
the construction or renovation project for which services are to
be obtained. The provisions of this subsection (7) shall not
apply to any architectural or engineering contract paid for by
self-generated funds of any of the state institutions of higher
learning, nor shall they apply to community college projects that
are funded from local funds or other nonstate sources which are
outside the Department of Finance and Administration's
appropriations or as directed by the Legislature. The provisions
of this subsection (7) shall not apply to any construction or
design projects of the State Military Department that are funded
from federal funds or other nonstate sources.

(8) The department shall have the authority to obtain
annually from the state institutions of higher learning

information on all building, construction and renovation projects
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including duties, responsibilities and costs of any architect or
engineer hired by any such institutions.

(9) As an alternative to other methods of awarding contracts
as prescribed by law, the department may elect to use the method
of contracting for construction projects set out in Sections
31-7-13.1 and 31-7-13.2; however, the dual-phase design-build
method of construction contracting authorized under Section
31-7-13.1 may be used only when the Legislature has specifically
required or authorized the use of this method in the legislation
authorizing a project.

(10) The department shall have the authority, for the
purposes of carrying out the provisions of this chapter, and in
addition to all other rights and powers granted by law, to create
and maintain a list of suspended and debarred contractors and
subcontractors. Consistent with this authority, the department
may adopt regulations governing the suspension or debarment of
contractors and subcontractors, which regulations shall be subject
to the approval of the public Procurement Review Board. A
suspended or debarred contractor or subcontractor shall be
disqualified from consideration for contracts with the department
during the suspension oOr debarment period in accordance with the
department's regulations.

(11) This section shall not apply to the Mississippil State

Port Authority.

SECTION 4. Section 59-5-1, Mississippi Code of 1972, is

amended as follows:

59-5-1. This chapter may be cited as the "State Ports and

Harbors Law."

As used in this chapter the word "board" shall mean the

Mississippi Development Authority.

SECTION 5. Section 59-5-37, Mississippi Code of 1972, 1is

amended as follows:
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598-5-37. (1) The board or State Port Authority, in the
performance of its duties, may employ such personnel and make all
contracts and purchases incidental to or necessary for the
advancement, promotion, development, establishment, insurance,
maintenance, repair, improvement and operation of any ports,
harbors, rivers, channels and waterways including, if required for
its protection, retirement benefits, workers' compensation
insurance and other employee benefits for the benefit of any
employees of the board or State Port Authority. The board or
State Port Authority may establish a trade development and
promotion account to pay all direct and necessary expenses for the
promotion and development of the state port. The authority is
granted the power to sue and be sued in its own name.

(2) (a) The board or State Port Authority may, in its
discretion, make such contracts or purchases according to the
state purchasing laws. Contracts let for any port, harbor, river,
channel or waterway improvements shall be advertised as required
by law for the letting of public contracts, and such contracts
shall be awarded to the lowest and best bidder who shall make bond
as shall be required by the board or State Port Authority
conditioned for the faithful prosecution and completion of work
according to such contracts, such bond to be furnished by a
corporate surety company qualified to do business in this
state. * * ¥ However, * * * the board may negotiate and enter
into contracts with responsible lessees for the construction of
facilities by lessees, such as those referred to in Section
59-5-11, and the acquisition thereof by the board upon such terms
and conditions and for such amount as may be approved by the
board.

(b) The State Port Authority shall be considered to be

a "governing authority" under the state ublic purchasing laws as
g y P

that term is defined in Section 31-7-1 and used in Sections 31-7-1

through 31-7-73, and shall not be subject to the jurisdiction of
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the Department of Finance and Administration, the Public

Procurement Review Board or the Bureau of Building, Grounds and

Real Property Management under the provisions of Sections

27-104-7, 29-5-2 and 31-11-3.

(3) (a) The board or State Port Buthority, in its
discretion, may use the design-build method of contracting for the
renovation, repair and/or making of other improvements to not more
than one (1) freezer and related equipment and/or facilities at
the State Port at Gulfport, Mississippi. For the purposes of this
subsection (3), the term "design-build method of contracting”
means a contract that combines the design and construction phases
of a project into a single contract and the contractor is required
to satisfactorily perform, at a minimum, both the design and
construction of the project.

(b) This subsection (3) shall stand repealed from and
after July 1, 2013.
SECTION 6. This act shall take effect and be in force from

and after its passage.

PASSED BY THE HOUSE OF REPRESENTATIVES
Februapy 2, 2012

SPEAKER OF E HOUSE OF REPRESENTATIVES

PASSED BY THE SENATE
April 201

T

PRESIDENT OF THE SENATE

APPRO THE %ZRNOR

GOVERNOR
J 08 pm
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