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SENATE BILL NO. 2923

AN ACT TO AMEND SECTION 97-3-7, MISSISSIPPI CODE OF 1972, TO
REVISE THE OFFENSE OF ASSAULT AS CONSTITUTING DOMESTIC VIOLENCE
AND TO INCLUDE STRANGULATION WITHIN THE OFFENSE; TO AMEND SECTION
99-3-7, MISSISSIPPI CODE OF 1972, TO INCLUDE CHILDREN CF THE
PARTIES AS POSSIBLE VICTIMS OF DOMESTIC VIQLENCE; TO AMEND SECTION
99-5-37, MISSISSIPPI CODE OF 1972, TO PROVIDE FOR A 24-HOUR
COOLING-OFF PERIOD; TO AMEND SECTION 47-7-3, MISSISSIPPI CODE OF
1972, TO REQUIRE A MINIMUM ONE-YEAR SENTENCE BEFORE A PERSON
CONVICTED OF AGGRAVATED DOMESTIC VIOLENCE IS ELIGIBLE FOR PAROLE;
AND FOR RELATED PURPOSES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPT:

SECTION 1. Section 97-3-7, Mississippi Code of 1972, is
amended as follows:

97-3-7. (1) A person is guilty of simple assault if he (a)
attempts to cause or purposely, knowingly or recklessly causes
bodily injury to another; or (b) negligently causes bodily injury
to another with a deadly weapon or other means likely to produce
death or serious bodily harm; or (c¢) attempts by physical menace
to put another in fear of imminent serious bodily harm; and, upon
conviction, he shall be punished by a fine of not more than Five
Hundred Dollars ($500.00) or by imprisonment in the county jail
for not more than six (6) months, or both. However, a person
convicted of simple assault (a) upon a statewide elected official,
law enforcement officer, fireman, emergency medical personnel,
public health personnel, social worker or family protection
specialist or family protection worker employed by the Department
of Human Services or another agency, youth detention center
personnel, training school juvenile care worker, any county or
municipal jail officer, superintendent, principal, teacher or
other instructional personnel, school attendance officer, school
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bus driver, or a judge of a circuit, chancery, county, justice,
municipal or youth court or a judge of the Court of Appeals or a
justice of the Supreme Court, district attorney, legal assistant
to a district attorney, county prosecutor, municipal prosecutor,
court reporter employed by a court, court administrator, clerk or
deputy clerk of the court, or public defender, while such
statewide elected official, judge or justice, law enforcement
officer, fireman, emergency medical personnel, public health
personnel, social worker, family protection specialist, family
protection worker, youth detention center personnel, training
school juvenile care worker, any county or municipal jail officer,
superintendent, principal, teacher or other instructional
personnel, school attendance officer, school bus driver, district
attorney, legal assistant to a district attorney, county
prosecutor, municipal prosecutor, court reporter employed by a
court, court administrator, clerk or deputy clerk of the court, or
public defender is acting within the scope of his duty, office or
employment; (b) upon a legislator while the Legislature is in
regular or extraordinary session or while otherwise acting within
the scope of his duty, office or employment; or (c) upon a person
who is sixty-five (65) years of age or older or a person who is a
vulnerable adult, as defined in Section 43-47-5, shall be punished
by a fine of not more than One Thousand Dollars ($1,000.00) or by
imprisonment for not more than five (5) years, or both.

(2) A person is guilty of aggravated assault if he (a)
attempts to cause serious bodily injury to another, or causes such
injury purposely, knowingly or recklessly under circumstances
manifesting extreme indifference to the value of human life; or
(b) attempts to cause or purposely or knowingly causes bodily
injury to another with a deadly weapon or other means likely to
produce death or serious bodily harm; and, upon conviction, he
shall be punished by imprisonment in the county jail for not more

than one (1) year or in the Penitentiary for not more than twenty
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(20) years. However, a person convicted of aggravated assault (a)
upon a statewide elected official, law enforcement officer,
fireman, emergency medical personnel, public health personnel,
social worker, family protection specialist, family protection
worker employed by the Department of Human Services or another
agency, youth detention center personnel, training school juvenile
care worker, any county or municipal jail officer, superintendent,
principal, teacher or other instructional personnel, school
attendance officer, school bus driver, or a judge of a circuit,
chancery, county, justice, municipal or youth court or a judge of
the Court of Appeals or a justice of the Supreme Court, district
attorney, legal assistant to a district attorney, county
prosecutor, municipal prosecutor, court reporter employed by a
court, court administrator, clerk or deputy clerk of the court, or
public defender, while such statewide elected official, judge or
justice, law enforcement officer, fireman, emergency medical
personnel, public health personnel, social worker, family
protection specialist, family protection worker, youth detention
center personnel, training school juvenile care worker, any county
or municipal jail officer, superintendent, principal, teacher or
other instructional personnel, school attendance officer, school
bus driver, district attorney, legal assistant to a district
attorney, county prosecutor, municipal prosecutor, court reporter
employed by a court, court administrator, clerk or deputy clerk of
the court, or public defender is acting within the scope of his
duty, office or employment; (b) upon a legislator while the
Legislature is in regular or extraordinary session or while
otherwise acting within the scope of his duty, office or
employment; or (c) upon a person who is sixty-five (65) years of
age or older or a person who is a vulnerable adult, as defined in
Section 43-47-5, shall be punished by a fine of not more than Five
Thousand Dollars ($5,000.00) or by imprisonment for not more than

thirty (30) years, or both.
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(3) A person is guilty of simple domestic violence who
commits simple assault as described in subsection (1) of this
section against a current or former spouse or a child of that
person, a person living as a spouse or who formerly lived as a
spouse with the defendant or a child of that person, other persons
related by consanguinity or affinity who reside with or formerly
resided with the defendant, a person who has a current or former
dating relationship with the defendant, or a person with whom the
defendant has had a biological or legally adopted child and, upon
conviction, the defendant shall be punished as provided under
subsection (1) of this section; however, upon a third or
subsequent conviction of simple domestic violence, whether against
the same or another victim and within five (5) years, the
defendant shall be guilty of a felony and sentenced to a term of
imprisonment not less than five (5) nor more than ten (10) years.
In sentencing, the court shall consider as an aggravating factor
whether the crime was committed in the physical presence or
hearing of a child under sixteen (16) years of age who was, at the
time of the offense, living within either the residence of the
victim, the residence of the perpetrator, or the residence where
the offense occurred.

(4) A person is guilty of aggravated domestic violence who
commits aggravated assault as described in subsection (2) of this

section against, or who strangles, or attempts to strangle, a

current or former spouse or a child of that person, a person
living as a spouse or who formerly lived as a spouse with the

defendant or a child of that person, other persons related by

consanguinity or affinity who reside with or formerly resided with
the defendant * * *, a person who has a current or former dating
relationship with the defendant, or a person with whom the
defendant has had a biological or legally adopted child. Upon

conviction, the defendant shall be punished by imprisonment in the

custody of the Department of Corrections for not less than two (2)
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years; however, upon a third or subsequent conviction of
aggravated domestic violence, whether against the same or another
victim and within five (5) years, the defendant shall be guilty of
a felony and sentenced to a term of imprisonment of not less than
ten (10) nor more than twenty (20) years. In sentencing, the
court shall consider as an aggravating factor whether the crime
was committed in the physical presence or hearing of a child under
sixteen (16) years of age who was, at the time of the offense,
living within either the residence of the victim, the residence of
the perpetrator, or the residence where the offense occurred.
Reasonable discipline of a child, such as spanking, is not an

offense under this subsection (4). A person convicted of

aggravated domestic violence shall not be eligible for parole

under the provisions of Section 47-7-3(1) (c) until he shall have

served one (1) year of his sentemnce.

For the purposeg of this section, "strangle" means to

restrict the flow of oxygen or blood by intentionally applying

pressure on the neck or throat of another person by any means or

to intentionally block the nose or mouth of another person by any

means.

(5) "Dating relationship" means a social relationship as
defined in Section 93-21-3.

(6) Every conviction of domestic violence may require as a
condition of any suspended sentence that the defendant participate
in counseling or treatment to bring about the cessation of
domestic abuse. The defendant may be required to pay all or part
of the cost of the counseling or treatment, in the discretion of
the court.

(7) When investigating allegations of a violation of
subsection (3) or (4) of this section, law enforcement officers
shall utilize the form prescribed for such purposes by the Office
of the Attorney General in consultation with the sheriff's and

police chief's associations.
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(8) In any conviction of assault as described in any
subsection of this section which arises from an incident of
domestic violence, the sentencing order shall include the
designation "domestic violence." The court shall forward a copy
of each sentencing order bearing the designation "domestic
violence" to the Office of the Attorney General.

SECTION 2. Section 99-3-7, Mississippi Code of 1972, is
amended as follows:

99-3-7. (1) An officer or private person may arrest any
person without warrant, for an indictable offense committed, or a
breach of the peace threatened or attempted in his presence; or
when a person has committed a felony, though not in his presence;
or when a felony has been committed, and he has reasonable ground
to suspect and believe the person proposed to be arrested to have
committed it; or on a charge, made upon reasonable cause, of the
commission of a felony by the party proposed to be arrested. And
in all cases of arrests without warrant, the person making such
arrest must inform the accused of the object and cause of the
arrest, except when he is in the actual commission of the offense,
or is arrested on pursuit.

(2) Any law enforcement officer may arrest any person on a
misdemeanor charge without having a warrant in his possession when
a warrant is in fact outstanding for that person's arrest and the
officer has knowledge through official channels that the warrant
is outstanding for that person's arrest. 1In all such cases, the
officer making the arrest must inform such person at the time of
the arrest the object and cause therefor. If the person arrested
so requestg, the warrant shall be shown to him as soon as
practicable.

(3) (a) Any law enforcement officer shall arrest a person
with or without a warrant when he has probable cause to believe
that the person has, within twenty-four (24) hours of such arrest,

knowingly committed a misdemeanor which is an act of domestic
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violence or knowingly violated provisions of an ex parte
protective order, protective order after hearing or court-approved
consent agreement entered by a chancery, circuit, county, justice
or municipal court pursuant to the Protection from Domestic Abuse
Law, Sections 93-21-1 through 93-21-29, Mississippi Code of 1972,
or a restraining order entered by a foreign court of competent
jurisdiction to protect an applicant from domestic violence as
defined by Section 97-3-7 that requires the person to refrain from
further abuse or threats of abuse, to absent himself from a
particular geographic area, or prohibit such person from being
within a specified distance of another person or persons.

(b) If a law enforcement officer has probable cause to
believe that two (2) or more persons committed a misdemeanor which
is an act of domestic violence as defined herein, or if two (2) or
more persons make complaints to the officer, the officer shall
attempt to determine who was the principal aggressor. The term
principal aggressor is defined as the party who poses the most
serious ongoing threat, or who is the most significant, rather
than the first, aggressor. The officer shall presume that arrest
is not the appropriate response for the person or persons who were
not the principal aggressor. If the officer affirmatively finds
more than one (1) principal aggressor was involved, the officer
shall document those findings.

(c) To determine who is the principal aggressor, the
officer shall consider the following factors, although such
consideration is not limited to these factors:

(1) Evidence from the persons involved in the
domestic abuse;

(ii) The history of domestic abuse between the
parties, the likelihood of future injury to each person, and the
intent of the law to protect victims of domestic violence from

continuing abuse;

S. B. No. 2923
10/8S01/R599CS
Page 7



(iii) Whether one (1) of the persons acted in
self-defense; and

(iv) Evidence from witnesses of the domestic
violence.

(d) A law enforcement officer shall not base the
decision of whether to arrest on the consent or request of the
vigtinm.

(e) A law enforcement officer's determination regarding
the existence of probable cause or the lack of probable cause
shall not adversely affect the right of any party to independently
seek appropriate remedies.

(4) (a) Any person authorized by a court of law to
supervise or monitor a convicted offender who is under an
intensive supervision program may arrest the offender when the
offender is in violation of the terms or conditions of the
intensive supervision program, without having a warrant, provided
that the person making the arrest has been trained at the Law
Enforcement Officers Training Academy established under Section
45-5-1 et seq., or at a course approved by the Board on Law
Enforcement Officer Standards and Training.

(b) For the purposes of this subsection, the term
"intensive supervision program" means an intensive supervision
program of the Department of Corrections as described in Section
47-5-1001 et seq., or any similar program authorized by a court
for offenders who are not under jurisdiction of the Department of
Corrections.

(5) As used in subsection (3) of this section, the phrase
"misdemeanor which is an act of domestic violence" shall mean one
or more of the following acts between current or former spouses or

a child of current or former spouses, persons living as spouses or

who formerly lived as spouses or a child of persons living as

spouses or who formerly lived as spouses, other persons related by

consanguinity or affinity who reside or formerly resided together,
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persons who have a current or former dating relationship, or
persons who have a biological or legally adopted child together:
(a) Simple domestic violence within the meaning of
Section 97-3-7;
(b) Disturbing the family or public peace within the
meaning of Sec¢tion 97-35-9%¢ 97-35-11; 97-35-13 or 87-35-13} or
(c) Stalking within the meaning of Section 97-3-107.

(6) Any arrest made pursuant to subsection (3) of this
section shall be designated as domestic assault or domestic
violence on both the arrest docket and the incident report. Any
officer investigating a complaint of a misdemeanor crime of
domestic vicolence who finds probable cause that such an offense
has occurred within the past twenty-four (24) hours shall file an
affidavit on behalf of the victim(s) of the crime, regardless of
whether an arrest is made within that time period. If the crime
is reported or investigated outside of that twenty-four-hour
period, the officer may file the affidavit on behalf of the
victim. In the event the officer does not file an affidavit on
behalf of the victim, the officer shall instruct the victim of the
procedure for filing on his or her own behalf.

(7) A law enforcement officer shall not be held liable in
any civil action for an arrest based on probable cause and in good
faith pursuant to subsection (3) of this section, or failure, in
good faith, to make an arrest pursuant to subsection (3) of this
section.

SECTION 3. Section 99-5-37, Mississippi Code of 1972, is
amended as follows:

99-5-37. 1In any arrest for a misdemeanor which is an act of
domestic violence, as defined in Section 99-3-7(5), or for a
knowing violation of a domestic abuse protective order issued
pursuant to Section 93-21-1 et seq., no bail shall be granted
until the person arrested has appeared before a judge of the court

of competent jurisdiction. The defendant shall be brought before
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a judge at the first reasonable opportunity, not to exceed

twenty-four (24) hours from the time of the arrest; the judge may

order a twenty-four-hour cooling-off period. 1In calculating the

twenty-four (24) hours, weekends and holidays shall be included.
The appearance may be by telephone. Upon setting bail in any case
involving a misdemeanor which is an act of domestic violence or a
knowing violation of a domestic abuse protective order, the judge
shall give particular consideration to the exigencies of the case,
including, but not limited to, (a) the potential for further
violence; (b) the past history, if any, of violence between the
defendant and alleged victim; (c¢) the level of violence of the
instant offense; (d) any threats of further violence; and (e) the
existence of a domestic violence protection order prohibiting the
defendant from engaging in abusive behavior, and shall impose any
specific conditions as he or she may deem necessary. Specific
conditions which may be imposed by the judge may include, but are
not limited to, the issuance of an order prohibiting the defendant
from contacting the alleged victim prior to trial, prohibiting the
defendant from abusing or threatening the alleged victim or
requiring defendant to refrain from drug or alcohol use. All such
orders shall be reduced to writing and a * * * copy of any such
order shall be provided at no cost to the arrested person upon his
or her release, to the appropriate law enforcement agency, and to
the victim of the alleged crime.

SECTION 4. Section 47-7-3, Mississippi Code of 1972, is
amended as follows:

47-7-3. (1) Every prisoner who has been convicted of any
offense against the State of Mississippi, and is confined in the
execution of a judgment of such conviction in the Mississippi
Department of Corrections for a definite term or terms of one (1)
year or over, or for the term of his or her natural life, whose
record of conduct shows that such prisoner has observed the rules

of the department, and who has served not less than one-fourth
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(1/4) of the total of such term or terms for which such prisoner
was sentenced, or, if sentenced to serve a term or terms of thirty
(30) years or more, or, if sentenced for the term of the natural
life of such prisoner, has served not less than ten (10) years of
such life sentence, may be released on parole as hereinafter
provided, except that:

(a) No prisoner convicted as a confirmed and habitual
criminal under the provisions of Sections 99-19-81 through
99-19-87 shall be eligible for parocle;

(b) Any person who shall have been convicted of a sex
crime shall not be released on parole except for a person under
the age of nineteen (19) who has been convicted under Section
97=3-867;

(c) No one shall be eligible for parole until he shall
have served one (1) year of his sentence, unless such person has
accrued any meritorious earned time allowances, in which case he
shall be eligible for parole if he has served (i) nine (9) months
of higs sentence or sentences, when his sentence or sentences is
two (2) years or less; (ii) ten (10) months of his sentence or
sentences when his sentence or sentences 1is more than two (2)
years but no more than five (5) years; and (iii) one (1) year of
his sentence or sentences when his sentence or sentences is more
than five (5) years;

(d) (i) ©No person shall be eligible for parole who
shall, on or after January 1, 1977, be convicted of robbery or
attempted robbery through the display of a firearm until he shall
have served ten (10) years if sentenced to a term or terms of more
than ten (10) years or if sentenced for the term of the natural
life of such person. If such person is sentenced to a term or
terms of ten (10) years or less, then such person shall not be
eligible for parole. The provisions of this paragraph (d) shall
also apply to any person who shall commit robbery or attempted

robbery on or after July 1, 1982, through the display of a deadly
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weapon. This paragraph (d) (i) shall not apply to persons
convicted after September 30, 1994;

(ii) No person shall be eligible for parole who
shall, on or after October 1, 1994, be convicted of robbery,
attempted robbery or carjacking as provided in Section 97-3-115 et
seq., through the display of a firearm or drive-by shooting as
provided in Section 97-3-109. The provisions of this paragraph
(d) (ii) shall also apply to any person who shall commit robbery,
attempted robbery, carjacking or a drive-by shooting on or after
October 1, 1994, through the display of a deadly weapon;

(e) No person shall be eligible for parole who, on or
after July 1, 1994, is charged, tried, convicted and sentenced to
life imprisonment without eligibility for parole under the
provisions of Section 99-19-101;

(f) No person shall be eligible for parole who is
charged, tried, convicted and sentenced to life imprisonment under
the provisions of Section 99-15-101;

(g) Notwithstanding the provisions of subsection

(1) (c), a person who is convicted of aggravated domestic violence

shall not be eligible for parole until he shall have served one

(1) year of his sentence;

(h) No person shall be eligible for parole who is
convicted or whose suspended sentence is revoked after June 30,
1995, except that an offender convicted of only nonviolent crimes
after June 30, 1995, may be eligible for parole if the offender
meets the requirements in subsection (1) and this paragraph. In
addition to other requirements, 1f an offender is convicted of a
drug or driving under the influence felony, the offender must
complete a drug and alcohol rehabilitation program prior to parole
or the offender may be required to complete a post-release drug
and alcohol program as a condition of parole. For purposes of

this paragraph, '"nonviolent crime" means a felony other than

homicide, robbery, manslaughter, sex crimes, arson, burglary of an
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occupied dwelling, aggravated assault, kidnapping, felonious abuse
of vulnerable adults, felonies with enhanced penalties, the sale
or manufacture of a controlled substance under the Uniform
Controlled Substances Law, felony child abuse, or exploitation or
any crime under Section 97-5-33 or Section 97-5-39(2) or
97-5-39(1) (b), 97-5-39(1) (c) or a violation of Section
63-11-30(5). An offender convicted of a violation under Section
41-29-139(a), not exceeding the amounts specified under Section
41-29-139(b), may be eligible for parole. In addition, an

of fender incarcerated for committing the crime of possession of a
controlled substance under the Uniform Controlled Substances Law
after July 1, 1995, shall be eligible for parole.

(2) Notwithstanding any other provision of law, an inmate
shall not be eligible to receive earned time, good time or any
other administrative reduction of time which shall reduce the time
necessary to be served for parole eligibility as provided in
subsection (1) of this section; however, this subsection shall not
apply to the advancement of parole eligibility dates pursuant to
the Prison Overcrowding Emergency Powers Act. Moreover,
meritorious earned time allowances may be used to reduce the time
necessary to be served for parole eligibility as provided in
paragraph (c) of subsection (1) of this section.

(3) The State Parole Board shall, by rules and regulations,
establish a method of determining a tentative parole hearing date
for each eligible offender taken into the custody of the
Department of Corrections. The tentative parole hearing date
gshall be determined within ninety (90) days after the department
has assumed custody of the offender. Such tentative parole
hearing date shall be calculated by a formula taking into account
the offender's age upon first commitment, number of prior
incarcerations, prior probation or parole failures, the severity
and the violence of the offense committed, employment history,

whether the offender served in the United States Armed Forces and
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has an honorable discharge, and other criteria which in the
opinion of the board tend to validly and reliably predict the
length of incarceration necessary before the offender can be
successfully paroled.

(4) Any inmate within twenty-four (24) months of his parole
eligibility date and who meets the criteria established by the
classification board shall receive priority for placement in any
educational development and job training programs. Any inmate
refusing to participate in an educational development or job
training program may be ineligible for parole.

SECTION 5. This act shall take effect and be in force from

and after July 1, 2010.
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